ATTACHMENT D

IN THE CIRCUIT COURT OF THE 16TH JUDICIAL CIRCUIT
IN AND FOR MONROE COUNTY, FLORIDA
EDWIN HANDTE AND JANICE HANDTE
Appellants,
v.

CASE NO: 2016-AP-164-K
442016AP000004A001KW

MONROE COUNTY,
Appellee.
APPELLANTS' VERIFIED POST-JUDGMENT MOTION FOR
SANCTIONS
•
COMES NOW APPELLANTS, EDWIN HANDTE and JANICE
HANDTE, by and through their undersigned counsel, who hereby files a
Post- Judgment Motion for Sanctions based upon the following grounds;
1 . This Motion is brought pursuant to the Court's inherent authority
to enforce its own judgments.
2. On May 2, 2017, this Court issued the attached Final Judgment,
Exhibit 1.
3. Following the Court's Final Judgment which was not appealed,
Edwin and Janice Handte, Appellants in the action against Monroe
County, applied for a Letter of Understanding (LOU) from Monroe

County pursuant to §102.55 (a) (b), Monroe County Code. The
Handtes sought an LOU in order to remove any doubt about the
property's compliance with Monroe County's Code regarding
vacation rentals due to the fact that, after the issuance of the Final
Judgment and after more than one request from the undersigned to
cease and desist, Monroe County continued to show on the Egov
website that the subject property was still in violation of §13083(b), §134-1(K)(1), 134-1 (K)(2), 23-72, 6-27 (B)(2)J, OTF (One
Time Fine Imposed), Monroe County Code. Exhibit 2.
4. On August 15, 2017. Handte submitted an LOU application to
Monroe County.
5. On August 10, 2018, the undersigned finally received an LOU
from Emily Schemper, Acting Director of County Planning, dated
April 16, 2018. See Exhibit 3. Neither the undersigned nor his
client had ever received a copy of the LOU prior to August 10,
2018.
6. Despite the Court's Final Judgment that Handtes5 duplex was
"grandfathered-in" as a vacation rental, the LOU states the
following:
"In order to maintain the nonconforming use status, the
property owner shall adhere to the following:

1. Obtain and maintain annual special vacation rental
permits and vacation rental manager licenses from the
County Planning and Environmental Resources
Department, pursuant to LDC Section 134-1, and ..."

7. The undersigned sent an E-mail dated August 23, 2018 to
appropriate County personnel requesting a revised LOU which
would reflect Handtes' duplex as a lawful, non-conforming
vacation rental without the reference to vacation rental permits or
vacation rental manager licenses. Exhibit 4.
8. The County has no basis for attempting to impose a requirement on
Handte that he must obtain a vacation rental license when Handte
was found by this Court to be exempt from the requirements of the
vacation rental ordinance.
9. Since the time Handtes5 code case, Case No. CE09070013 was
first opened up to the present, Monroe County continues to
publicly maintain an open, active Code violation case for the
Handtes' property. Monroe County has even set a new
"reinspection date" for October 30, 2018.

MEMORANDUM OF LAW
10. In the very recent Third DCA case of Baicar v. Baicar, 43 Fla, L.
Weekly D1092 (Fla. 3d DCA May 16, 2018), the Court
distinguished between civil versus criminal contempt at page 2:
"Generally speaking, a civil contempt is intended not to
"punish" past conduct but to coerce future compliance, Bowen
v. Bowen, 471 So.2d 1274 (Fla, 1985); Sarron v. Crawford, 464
So.2d 644 (Fla. 3d DCA 1985). In other words, civil contempt
is prospective, seeking to compel the contemnor to comply with
an existing court order or obligation. While civil contempt may,
under appropriate circumstances, result in incarceration of the
contemnor, incarceration is not the ultimate goal; it is merely a
means to an end. In the civil contempt context, the contemnor
"carries the key to his cell in his own pocket," as he can purge
himself of the contempt and will be released upon compliance
with the court's order. Pugliese v, Pugliese, 347 So.2d 422, 424
(Fla. 1977); Saunders v. Saunders, 183 So,2d239 (Fla. 1st
DCA 1966),"

i
11. Handte seeks civil contempt if the County does not: (1) withdraw
its Letter of Understanding and issue a new LOU without the

requirement that he must obtain a vacation rental permit or license
from the County and (2) permanently close Code Case No.
CE09070013.
12. According to Trawick's, a civil contempt is the failure to do
something ordered by the court for the benefit of a party in a civil
action. Further, a civil contempt proceeding is begun and

determined as a part of the action in which the order or judgment
was entered. A motion for a civil contempt order is the proper
remedy, Trawick, Fla. Prac, &Proc. §27:6 (2017-2018 ed).
13. In disregard of the Court's decision, a copy of which was provided
with Handle's application for the LOU, the County's Director of
Planning has issued an LOU which requires a vacation rental
permit and manager's vacation rental license. Also, as noted above,
the County has continued to list 1547 Narcissus as a code
enforcement "violation" regardless of the Court's decision. Due to
the County's above-described misconduct, the title to Handte's
property has been slandered and rendered unmarketable.
WHEREFORE, Appellants Handte request an Order compelling the
County to: (1) reissue a new LOU with the above-cited offending language
removed; (2) remove from its website, including Egov, all entries regarding
code enforcement violations pertaining to 1547 Narcissus; (3) be given a
deadline by which to comply with the requested Court's Order; (4) be
required to certify, through an affidavit of the Director of Planning, to be
filed with the Court, that compliance with the Court's Order has been

accomplished, and;(5) Order that Handte's costs and attorney's fees in
bringing the Motion herein be reimbursed by the County,
It is respectfully requested that no hearings be set on this matter until
after October 4, 2018,
Respectfully submitted,
7s/ Lee Robert Rohe, Esq.
30410 Sea Grape Terrace
Suite 2
Big Pine Key, Fl 33043
(305) 745-2254
Flordia Bar No: 271365
Email: lrrlaw@bellsouth.net
7s/ Jerrel Phillips. Esq.
Co-Counsel
P.O. Box 14463
Tallahassee, FL 32317
(850)544-0123
Florida Bar No: 878219
j_ejphillips@comcast.net
slrlaw@bellsouth.net
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing has been
furnished by Electronic Transmission on August 27, 2018 to: Robert
Shillinger, Esq. at Shillinger-bob@monroecounty-fl.gov and to Peter Morris,
Esq. at Morrie-peter@monroecountv-fl.gov.
7s/ Lee Robert Rohe. Esq.
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IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT
IN AND FOR MONROE COUNTY, FLORIDA
APPELLATE DIVISION, KEY WEST
Edwin Handte and Janice B. Handte,
Appellants,
v.

Case No,: 2016-AP-4-K

Monroe County,
Appellee

OPINION
• Counsel: Lee Rohe, Esq. for Appellants
. Peter Morris, Esq, for Monroe County
Opinion by Timothy L Koenig, Circuit Judge
Opinion issued on May 2, 2017

\n Handte and Janice Handte have appe
entitled Final Order on Remand entered on May 5, 2016 by Code Compliance
Special Magistrate John G. Van Laningham. The Special Magistrate had
concluded that the Appellants5 use of their duplex as a short term vacation rental
was not
use,
••• a lawful
• non-confonning
.

•
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EXHIBIT 1

N

HISTORY OF THE APPELLANTS3 USE
For many years, Edwin and Janice Handte have rented to vacationers one
part of a duplex they own on Big Pine Key, Monroe County. Apparently with an
eye toward making maximum use of their property, they had applied for a permit
to build a duplex on July 29, 1986, At the time of the purchase, the building was
zoned RU-2 pursuant to the 1970 zoning scheme. Vacation rentals were not
allowed (or disallowed) by 1970 zoning. Effective September 15, 1986, the
zoning classification changed from RU-2 to IS, Improved Subdivision. The July
29, 1986 application sought approval of a duplex but did not state the purpose for
which the duplex was to be built, A certificate of occupancy was issued on
January 10,1992, The CO does not mention the manner in which the duplex was
to be occupied. The Petitioners contend that one or both of them discussed the
intended use of the property as a short term rental with Dorr Fox, senior Monroe
County Planner, The meeting was followed by the issuance of the building permit
from the Building and Zoning Department, but the record "is not conclusive as to
whether the proposed use was known to Fox and approved for that use.
Additionally, an affidavit of Ed. Klosld, the Petitioners' builder, states that the
design of the duplex was that typical of a short term rental.
It appears to be undisputed that the Handtes paid state taxes required of a
building owner renting a part of that building. The Appellee disputes the

Appellants' claim that they paid county taxes in full. The Handtes contend that
they paid comity taxes, but obtaining County records of those payments has been
problematic.
In 1997, the County passed an ordinance prohibiting short term rentals, e, g.,
rental periods of fewer than twenty-eight days. Despite the ordinance, the Handtes,
who had rented their property on a short term basis beginning in 1992, continued to
rent to vacationers,
LITIGATION HISTORY
The Handtes were first cited for violating the ordinance prohibiting short
term rentals in 1999, That prosecution was voluntarily discontinued by the
County, without prejudice, in 2001. The Handtes continued their short term
rentals. The County remained silent on the violations until 2010, when it cited the
Handtes for five Code violations. Three of the charges were later discontinued,
leaving charges of violating County Code 130-83(b)~rentals of less than 28 days in
the (IS) Improved Subdivision and 134-l(K)(l)-Advertising for Weekly Rentals on
a Land Use District where it is prohibited. The parties appeared before Code
Compliance Special Magistrate John G. Van Laninghara, Bach side moved for a
Summary Final Order, Magistrate Van Laningham issued an extensive order on
the cross-motions on April 24, 2012, finding the Handtes in violation of Counts I

and IL The remaining charges were dismissed. The Appellants sought relief from
that order by petitioning this Court for a writ of certiorari The Honorable Luis
Garcia rendered an order remanding the matter to the Special Magistrate to revisit
the issue of whether the Appellants had a valid non-confonning use. He stated:
The Special Magistrate shall address the issue of whether the Appellants had a
valid non-conforming use, and whether the charges were time-barred by a four
year statute of limitations, Upon remand, the Magistrate, though not accepting
additional testimony,, received additional written memoranda.
Following the remand, the Appellants submitted to an administrative remedy
by which the planning director concluded that the Appellants' use was not a legal
non-conforming, pre-existing use. See infra.
The Special Magistrate's response to the remand is now before the court.
THE STA1SDAKD FOR REVIEW OF THE MAGISITEIATE^ ORDER ON
REMAND
In reviewing the Magistrate's detennination, the Court must examine three
questions—"1. Whether due process was afforded, 2,.Whether the administrative
body applied the correct law, and 3, Whether its findings are supported by
competent substantial evidence." Lee County v. S^(.ribelt Eq^tations, II Ltd. P'ship,
619 So,2d 996, 1003 (Fla. 2nd DCA 1993), Stated another way:
Upon appeal, the circuit court may not disregard an erroneous ruling and
must overrule the lower tribunal if the special magistrate's findings are
mistaken or inadequate. However, a circuit court in its appellate

capacity is limited because it cannot substitute its judgment or that
of a special magistrate or re-evaluate the evidence and credibility
of witnesses.
Harry M. Hipler. Special Magistrates in Code Enforcement proceedings:
Local Government Agents or Arbitrators of Fairness, and Justice. 38 Stetson L.
Rev. 519, citing Orange Co. v. Lewis, 859 So.2d 526, 528 n. 2 (Fla. 5& DCA
2003);
If an appeal from, a special magistrate's order is filed, the "first tier"
certiorari review is not a hearing de novo but is limited to appellate
review of the record created before the special magistrate. Sarasota
Co. v. Bo-w Point on the GulfCondo Dev., LLC, 974 So.2d 431, 433 n. 3 CFla.2d
DCA 2009). Any appeal is limited to the factual record before the special
Magistrate. SeeKirby v. City of Archer, 790 So.2d 1214, 1215 CFla. 3d
DCA 1996). Richbon, Inc. v. Miami-Dade Co., 791 So.2d 505, 508 CFla. 3d DCA
2001); Marine Real No. 2, Inc. v. MiamiDade Co., 2002 "WL31727039 at 1 CFla
11th Ct. Nov. 19,2002). Gator Shoe Corp. v. Mungia, 510 So.2d 1192 CFla. 1st
DCA l9%T),seeNeidhartv. Pioneer Federal Savings and Loan Assoc. 498 So.2d
594 CFla 2d DCA 1986).

ISSUES INITIALLY BEFORE THE SPECIAL MAGISTRATE
As the Special Magistrate stated in his order on cross-motions for summary
final order, the central issue presented by the cross-motions relates to the

Respondents5 claim that they can continue the use of their property on Big Pine
Key, Monroe County, as a short term vacation rental unit because the use was
lawfully established by them prior to the passage of legislation making that use
illegal in the district in which the unit is located. The Appellants claimed that the
use as a vacation rental unit was grandfathered in.
The Special Magistrate concluded that he did not have the power to
determine the issue of grandfathering because his powers were limited to matters
of statutes and ordinances, not common law or equitable Issues. He also concluded
that, had he had the power to determine the issue, he would have found that no
grandfathering had occurred.
REMAND
Judge Luis Garcia, predecessor judge to the undersigned, opined that the
Special Magistrate underestimated his power to determine whether grandfathering
occurred, and remanded the action to allow him to address that and other issues.
Upon receiving written submissions, the Special Magistrate issued an order
on remand. Disrnissively, the Special Magistrate questioned the need to folly
respond to Judge Garcia5s remand order.
APPLYING THE STANDARD OF REVIEW TO THE SPECIAL
MAGISTRATE'S ORDERS
Applying the standard, supra, to the Special Magistrate, in his original order
of remand, Judge Garcia expressed his opinion that the Special Magistrate

underestimated his power to detemnne whether a property was "grandfathered" as
a legal non-conforming use. It is this Court's determination that he continues to
underestimate his powers. Tellingly, in footnote 1 on page 8 of his ORDER ON
CROSS-MOTIONS FOR SUMMARY FINAL ORDER, he rejects two cases
which should have been considered by him. He stated:
Courts, in some cases, have declared that a property owner is entitled—
apparently under common law or equitable principles, rather than the
applicable zoning ordinances—to have a nonconforniing use
ccgrandfathered in" because the use lawfully existed before the
enactment of the zoning restrictions rendering the use nonconforming.
See, e.g., Allen v. City of Key West, 59 So.3d316 (Pla, 3dDCA2001)
(owners of properties being used for short-term rentals were entitled
to grandfather status because the properties had been devoted to that use,
in compliance with then-existing laws, prior to zoning restrictions
prohibiting such rentals); accord Rollisonv, City of Key West, 875 So«2d 659
. (Fla, 3d DCA 2004). The judiciary, however, as a coordinate
branch of government, possesses constitutional authority that a code
compliance special magistrate lacks. The latter's powers are limited to those
"grantedby statute and ordinance," See Code Section 8,27(e).
Having determined that the holdings in Allen and Rollison were not to be
considered by a special magistrate, he chose to disregard them, The Court would
observe that the Special Magistrate implicitly stated that, had he perceived the
ability to apply them, the result he reached would have been different
However, clearly equitable doctrines such as estoppel, grandfatiiering and
laches, are defenses available to litigants in code enforcement proceedings. 1279C Powell on Real Property 79C.06; Bennett D. Fulte v. City of Miami, 2005 WL
5302110 at 2 (Fla 11th Cir. June 7, 2005), Of necessity, a special magistrate must

^'^^

..--.

.

. . ,.

. .,.,,-

.,-,..- ^'.^^^^.p^

be familiar with, them, and be able to apply the law as property owners would
routinely raise those defenses, though they are not in the Municipal Code or in a
State statute. Moreover, a special magistrate would be remiss if he or she applied
only the product of the legislative branch of local and state government, unaware
of how, for instance, the Florida State Supreme Court, or the Third DCA may have
addressed the same issues before him or her in prior, instructive decisions,
The Court concludes that, by disregarding Allison and Rollison, the Special
Magistrate did not apply the correct law in reaching the result in his Summary
Final Order and Final Order on Remand. Though that detenmnation would
normally end the Court's labor, two other issues must be addressed,
EFFECT OF MONROE COUNTY3S PLANNING DIRECTOR'S
DETERMINATION THAT THE PETITIONER DID NOT HAVE A LEGAL
NONCONFORMING USE
The determination by the County's Planning Director adds an element
which appears to be one of first impression. As stated supra, Judge Garcia issued
his order of remand on November 28, 2014, Following that remand, the
Appellants participated in a process provided by Section 102-55 of the Monroe
County Mxmicipal Code, The process requires an owner who claims a legal
nonconforroing use to apply to the County's Planning Director for a detennination
that the property was such a use. Failure to apply would result in a waiver of the
claim that the property was a legal nonconfonning use. The Planning Director

determined that the use was not a legal nonconfonning use. No appeal was taken
to the appropriate agency, the County Planning Commission, The procedure
utilized by the Planning Director in making the determination is not Mly explained
to the Court,
The action taken by the Planning Director begs the question "does the
Director's action make the matter before this Court moot?" Central to this issue is
the nature of the action now before-the Court. It is a circuit court action which
affords the litigants the Ml panoply of procedural protections. Clearly, though the
determination of the Planning Director appears to have been within his or her
power, that action, apparently taken without all the procedural protections now
available to the Handtes in this action, cannot render this action moot.
The Court's research leads it to a line of cases involving the preclusive
effect, if any, of administrative decisions. In certain contexts, administrative
decisions can preclude a court from reaching and deciding an issue already
administratively decided. Western Radio Serv, Co., Inc. v. Glickman, 123 R3d
1189 (9th Or. 1997); Murphy v. Murphy, 164 Cal. App, 4tla376). However,
retiirning to that panoply of rights protecting litigants in the judicial context, Courts
hesitate in recognizing an adiuinistrative decision as having preclusive effect on
court proceedings when the litigants were not Mly protected by a Ml and fair
opportunity to litigate in the admdnistrative proceeding. United States v. Utah

Constr. & Mining Co., 3 84 U.S. 394 (1966), This Court is not satisfied that the
Planning Director followed administrative procedures akin to those afforded by
this Court in protecting the Handtes3 due process rights. Therefore, the Planning
Director's deterrnination does not preclude this Court from once again reaching the
same issues,
STATUTE OF LIMITATIONS
The Appellants contend that this action is barred by the four-year statute of
limitations. If they did violate the municipal code, and that is not conceded, they
argue that the single use that violated the code occurred with the first renter.
Upon the expiration of the four-year period, all later rentals were arguably
protected by the code, The Appellee contends that each rental is a new violation,
The protection of the statute of limitations shifts as older violations reach the fouryear mark and become nearly inviolable, and new rentals start the four-year period
without protection,
Though the context is different, the Court looks to Sarasota County v,
National City Sank of Cleveland, Ohio, 902 3o,2d 233 (Pla. 2nd DCA 2005) for
guidance. In Sarasota, the Second DCA was faced with the question of whether
the State's general statute of limitations provisions, Chapter 95, applied to
administrative proceedings addressing code violations. The Court found that the
Chapter 95 statute of limitations did not apply because:

From a health, safety and welfare standpoint, these proceedings are
brought to protect the community's public interest, even if they are
against landowners to correct longstanding violations. Further
violations are ongoing and can pose a threat to human safety until
they are corrected. The decision in National City Bank of 'Cleveland,
however, refused to rule out laches, equitable estoppel, or due process
as delayed enforcement defenses.
Local Government Law Symposium: Article: Special Magistrates in
Code Enforcement Proceedings: Local Government Agents or Arbitrators
of Fairness and Justice?, 38 Stetson L. Rev. 519, 529-530.
In the case subjudice, in order to protect the community's health, safety and
welfare, the Code must be construed to provide for a statute of limitations which is
revived whenever a new rental occurs,
CONCLUSION
Applying Rollison and Allison, supra, the Court finds that the Appellants'
had a pre-existing non-conforming use which was "grandfathered in/'
Though the avenue most traveled would have been for the Court to remand
the matter once more without reaching its final determination, the Special
Magistrate was dismissive of Judge Garcia's remand order; the Court wishes to
avoid a similar result.
Accordingly, Mr. Van Laningham's Order on Remand is QUASHED,
Monroe County's Notice of Violation is vacated. Fines and costs imposed upon
the Appellants are vacated.
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